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had some responsibility for the pollution.
A third source of exposure for municipalities involves

the contamination of a municipal road when utilities are
replaced and roads reconstructed. Municipalities must
excavate road beds and soils to replace and upgrade sub-
surface utilities. While undertaking these works, they must
ensure worker safety and proper management and disposal
of contaminated soil and groundwater.

Uncontaminated groundwater can normally be directed
to.a nearby sewer. lf contaminated, it may need to be
pumped out and treated before discharge. Contaminated
soil needs to be tested to assess disposal options and may
have to be disposed of at a hazardous waste site at extra
expense. Significant incremental costs may be incurred by
municipalities in dealing with this contamination.

Lirniting the risk
''t

Since 2004, Ontario's Limitations Act, 2002, hps made it
increasingly important for municipalities to act promptly on
information reported to them about contamination. Since

the limitation for actions is now only two years from discov-
ery, if information takes too long to reach decision-makers,
claims can be statute barred.

This means that complaints and claims by third parties as

well as any discovery of contamination by municipal staff,
contractors and consultants need to be properly recorded
and communicated. Municipalities should adopt a sys-
tematic approach to manage the receipt of environmental
information and reports from adjacent property owners
about contamination They should delegate a staff member
or department with responsibility to collect and assess infor-
mation about contamination that comes to the attention of
the municipality. This information should be rçviewed regu-
larly and periodically with legal counsel, who should assess

limitation periods for bringing suits against polluters.
Municipalities also need to assess whether contamination

exists and presents any concerns before undertaking a road
works program that might involve a contaminated area.
Failure to do so means that the municipality risks identify-
ing environmental concerns during excavation that will
bring the work to a halt, complicate and increase the time

CEM ENT.BASED SOLUTI ONS
FOR ENVIRON MENTAL REMEDIATION

Gem ent- based Sol ¡d ¡fi cati on/Sta b ¡ I ¡zat¡on (S/S)
A Prcven Technology
This cost-effectíve technology ¡s ideal for the clean-up of
contaminated proæfty, lt protects human health and the

envi ron ment by im mobilZing haz ardous chemicals within

treated soils, sludge and sediment and by preventing leaching

of contaminants into ground waten

Wlry use c€ment-basod S/S?
. Environmental clean-up method of choice for the Sydney Tar Ponds in Nova Scotia
. Treals a wide variety of hazardous contaminants
. Popular, well-established technology in brownfield redwelopment

with a demonstrated track-record of use since 1980
. Deslgnated "Besl Demonstrated Available Technology"

by the U,S, Environmental Protectic,n Agency

Merlrbers of the Cernent Assoc¡ation ol Canada: CalPortland, Cítnenl Ouehëc ESSROC ltåtc€menti Group,
Federal Whrte Cernent, Lalârge North Anlerrca, Lehigh Hanson. St Lawrence Cemerìt, St. Marys Cernent Group

Cement Association
Association Canadienne
of Canada du Ciment

www.cemenl.cð

SPRING 2009 llad\tlatManagement 25



BROWNFIELDS MARKEnPLACE

r r¡, ¡l .l'r¡ , ilr ,, rLLi tr 
'

l" li' ,'r,

Itroltllll lì' (Ì./ t(lrtlt'

. :,rrll( rrlr r.Il I \r ll! r]l,r!1()r
. :,rr ì ¡ú rt¡, | ,i'¡l¡ r,

. Â,i)¡,.,1il 1tr,trr,¡ìì,,r1

. ¡y'l'¡',t il r,li¡r ì lrr

. :lr trr¡)r,ltrrr ì, trtr ì ,r,,r,ùr¡rtii

. 3l/!r 
';r¡ 

r 1 rt t. r È¡v¡ r,¡¡tr)trlrr,¡,
. ;\ . ,P { 0, l,vP,

90s-4sa- 1()()5 1 -aOO-92A-AA12
www.greerì spoon.net

S

1Nt'rv co¡¡rR¡î'

C3C
PARACEL

orrAtlA a NTAGARA FALLs a MISSISSAUGA t SARNIA

Providing Expert Laboratory Services Since 1985

TRUSTED.
RESPOTS tvE.
RELTAILELABORATOR I ES LTD,

Paracel Laboratories Ltd. provides env¡ronmental and indoor
air quality analytical services and techn¡cal support with a

commitment to meet or exceed cl¡ent expectat¡ons.

NIAGARA FALLS
@2319St bùrd qvd s115 Mddns GloryCd
Otril.,oNKlc4l0 NbqaraFàlls,oNø0Æ

I,'III¡. PARACELLABS. COI{
üISS I S SÀUGA

@5 Kniñal Rd Unil d27

Mislisauga, oN 6N03

SARNIA
l23ChnsÉn¿st N
Shiâ, ON NÍÐ

1-800-7 49-1947
PARACEL@PARÁCELLABS. COH

STSNDARD .+ DAY TAT
RUSH TAT AVAILABLE\'

l.ONLINE DATA ACCESS
S FREE SHIPPING

ÍìIEÉ;PONSIVE SERVICE TEAM
-oft
, JR6Å^/lCj , ,NARCA,^l/CS , I j8tS;,rS ,

j

' ',10U;0 r ¡Uilú, , ji_i{úf \,S , S¡;-iR/¡ ,

26 www.harmatmag.com SPRING 2009



BROWNFIEIDS MARKEÍPLACE

and cost to complete the work, which may inadvertently
put workers at risk. Municipalities should consider bringing
claims against adjacent and abutting property owners and
users that pollute their roads. This can start by placing the
neighbouring property owner on notice of the presence of
contamination in the road and seeking a negotiated resolu-
tion. Where possible, municipalities should require the pol-
luting property owner to stop the ongoing migration of the
contamination onto the road and to clean up contamination
on the source property, on the road and on any property to
which the contamination has moved.

lndeIll¡rities

Municipalities should require indemnities from pollLrters as

an appropriate solution in certain circumstances. An indem-
nity may provide for recovery of incremental cgsts of road
reconstruction related to contamination, third-party claim
costs and costs to respond to action that regulators,may
take such as issuing investigation and clean-up orders.

" At some point, a
municipality may be obliged

to investigate indoor air
quality and explosive levels

of vapours on abutting,

d ow n - grad i ent p roperti es. "

This article first appeared ln The Lawyers Weekly " Focus
on Municipal Law" section, September 26, 2008.

Marc McAree is a certified environmental
law specialist and partner at Willms & Shier
Environmental Lawyers LLP in Toronto,
Ontario- Contact Marc at mmcaree@
willmsshier.com
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