Ontario Regulation 127/01

Airborne Contamination Discharge Monitoring and Reporting Regulation ‑Technical Issues

By Doug Petrie of Willms & Shier Environmental Lawyers and Mark Vanderheyden of Rowan Williams Davies & Irwin Inc. (RWDI)
Background

Ontario Regulation 127/01 became law on May 1, 2001.  The first annual reports are due on June 1, 2002.  The regulatory requirements include monitoring, record keeping and reporting on industrial, commercial and institutional air emissions of some 358 airborne contaminants. In addition to mandatory annual monitoring and reporting, some sectors may also have to file reports for quarterly and smog season emissions. 

This regulation has important consequences for companies emitting reportable quantities of air contaminants. Reports will be available to the public, and eventually may be posted on pollutionwatch.org. Companies should ensure that reports are accurate and consistent with other mandatory and voluntary information filings with federal and provincial environmental authorities. 

The data and calculations required to comply with this regulation are generally consistent with the MOE's requirements for an emissions inventory (ESDM). 

Where To Find The Regulation

O. Reg. 127/01 consists of a regulation plus several guidance documents that are incorporated by reference:

· a “Step-by-Step” manual for determining who must report, what to report, how to calculate air emissions, and procedures for record keeping and reporting; and 

· guidelines for continuous emission monitoring systems (CEMS).


The regulation and guidance documents are available for download from www.willmsshier.com/compliance, and from the MOE website www.ene.gov.on.ca.

Who Must Monitor and Report

Monitoring and reporting was phased in by commercial or industrial sector. Sectors classifications are set out in tables in the Step-by-Step manual. Most emission-intensive industrial companies and electric power generators (Class A and Class B) were required to begin monitoring on in May of 2001, with the first (transitional) annual report due June 1, 2002. Commercial sectors and most other industrial companies (Class C) had to begin monitoring on January 1, 2002, with their first annual report due June 30, 2003. 

The Step-by-Step manual sets out specific screening criteria regulating which companies and institutions are required to comply. These are described below.

Business Planning, Pollution Prevention Planning Timely
 
Companies and municipalities required to monitor and report should consider the following:

· the costs of monitoring and reporting, particularly in the introductory year, may be significant - you should look at the potential costs of complying with these requirements in your business planning process;   
· the filings under this regulation will provide regulators with additional information that may reflect on your compliance with air legislation or your certificates of approval; and
· disclosure to the public and publicity resulting from pollutionwatch.org may draw attention to your facility's emissions.
At this time it may be prudent to review various methods of calculating emissions to ensure using the most accurate. Different estimation and calculation methods may yield different results depending on the applicability of the selected emission factors. In order to achieve accuracy and consistency with existing certificates and filings it is essential to account for these factors and ensure that all calculations are consistent, reasonable and justifiable.

 
Ongoing costs of monitoring and reporting, potential for action by regulators and consequences of adverse publicity should also be weighed against the costs of pollution prevention methods such as new emissions reduction equipment or process changes.

Airborne Contaminants and Screening Criteria

The 358 reportable substances are classified into three tables, with different thresholds. These tables are published in the “Step-by-Step” manual.

They include:

	Table 2A
	11 Criteria Air Contaminants and Greenhouse Gases

	Table 2B
	79 Ontario MPO Contaminants (“Manufactured, Processed or Otherwise Used”)

	Table 2C
	268* National Pollutant Release Inventory (NPRI) Substances 


*this list is derived from the NPRI 2001 reporting year

gThere is a significant overlap in substances and annual reporting requirements with the federal NPRI. To reduce the reporting burden, the MOE and Environment Canada have set up a pilot project to provide electronic reporting software. The software is intended to allow reporting facilities to enter emissions data once, and generate two different reports to meet the requirements of the provincial regulation and the NPRI program.
Environment Canada plans to increase the scope of the NPRI--more substances to report and up to 7,000 facilities required to report. This process has already started. For the 2002 reporting year NPRI will require monitoring and reporting of criteria air contaminants.  

The joint technical assistance centre for Ontario facilities can be reached by telephone at 416-739-4707 or by email at    MACROBUTTON HtmlResAnchor npri_onair@ec.gc.ca
.
Criteria Air Contaminants – Smog Season Reporting

In addition to annual reporting, O.Reg. 127/01 requires reporting of Criteria Air Contaminant emissions during smog season. The listed Criteria Air Contaminants are:

· oxides of nitrogen (NOx);

· sulphur dioxide (SO2);

· volatile organic compounds (VOCs);

· carbon monoxide (CO); and
· particulate matter (PM), including PM10 (diameter less than or equal to 10 micrometres), and PM2.5 ( diameter less than or equal to 2.5 micrometres).
Quarterly Reporting and Emissions Monitoring- SO2 and NOX
Emissions monitoring and quarterly reporting and is required from facilities where a discharge unit’s name plate capacity exceeds 73 megawatts of energy input, and its annual emissions exceed 20 tonnes of SO2 or 14 tonnes of NOX.

Screening Criteria

Unfortunately, for Class A and Class B facilities, the MOE phased in reporting for 2001 in May. Therefore in the transitional 2001 year, the criteria below must be adjusted using the transitional calculations set out in the regulation. 2001 criteria are roughly two-thirds of the annual thresholds.

Table 2A – CAC and Greenhouse Gases

The following "screening criteria" identify facilities required to report emissions of contaminants in Table 2A.  A facility will be required to comply if it can reasonably be expected to:

· use coal, refuse, wood or waste oil as a fuel at any time during the year;

· have, at any time during the year, a name plate capacity of greater than 3 million BTU per hour;

· use 3000 kg or more of solvents during the year;

· use 3000 kg or more of coating materials during the year;

· use 3000 kg or more of printing ink during the year; or

· use 5000 kg or more of welding rods or welding wires during the year.

If any of the screening criteria are satisfied, the owner and operator of the facility must calculate Table 2A air emissions during a calendar year. Reports must name the eleven  contaminants in this group. If emissions exceed Table 2A thresholds, the facility must report emission quantities. If the emissions do not exceed the thresholds, facilities must specify for each contaminant the MOE assigned code indicating either that “the emission is below the reporting threshold or that there is no emission reportable.”
Table 2B – Ontario MPO Contaminants

A facility that would be required to report substances listed in Table 2B is one that can reasonably be expected to:

· employ or engage persons who will together work a total of 20,000 hours or more during the year; and

· manufacture, process, or otherwise use at any time during the year, a substance listed in Table 2B in an amount equal to or greater than the corresponding threshold amount for the contaminant.

The owner and operator of a facility meeting both of these criteria must monitor and report quantities of air emissions of all contaminants that exceed the Table 2B thresholds. 

Table 2C – NPRI Contaminants

Facilities required to report under the National Pollutant Release Inventory are required to submit a copy of the portion of the NPRI report containing the particulars of air emissions. As noted, the MOE and Environment Canada are working on a pilot software program that should eventually extract the appropriate NPRI information in a form appropriate to comply with the Ontario regulation.
Reports And Records

The regulation requires facilities to make their reports available to the public, either by posting on the Internet, or upon request at their head office. Reports must also be filed with the MOE.  The regulation requires that records be kept for 7 years.

Penalties for Non-Compliance

The proposed Administrative Monetary Penalty (AMP) regulation proposes base penalties of $1,500 to $2000 per day for failing to comply with monitoring, reporting or record keeping obligations under O. Reg. 127/01.  Multi-day penalties and increased penalties for facilities with previous environmental violations are provided for in the AMPs proposals. 

Confidentiality Issues

Protection of confidential business information is also a concern. Under Ontario’s regulation, facilities are required to make reports available to the public by posting them on the Web, or making them available on request, during business hours at their office. This requirement end runs any opportunity a business may otherwise have to argue for protection of competitive information. Companies reporting under the NPRI are entitled under CEPA 1999 to request (and justify) confidentiality of information that could affect its business. Ontario companies could make a similar request to the MOE under Ontario’s Freedom of Information and Protection of Privacy Act for the air portion of their NPRI filing. However, the MOE’s requirement that companies make reports of non-NPRI data available to the public means that companies are denied the opportunity to argue for confidentiality of even the most legitimately withheld competitive information.

