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Subject: Public; Constitutional; Property; Civil Practice and Procedure 
 
Aboriginal law --- Aboriginal rights to natural resources -- Aboriginal rights -- Hunting 
 
Crown planned to build winter road through First Nation land reserve -- Crown held open house sessions inviting 
public comment, in which First Nation did not participate -- First Nation Chief notified Crown that Nation did not 
support road -- Crown wrote to First Nation Chief apologizing for how consultation process unfolded, but approved 
200-metre wide, 23 square kilometre road corridor prohibiting use of firearms for road that tracked reserve boundary 
-- First Nation brought application before Federal Court to set aside Crown's road approval on ground that it violated 
its hunting, fishing, and trapping rights assigned by land treaty -- Application was granted -- Crown appealed -- 
Appeal was allowed -- First Nation appealed to Supreme Court -- Appeal allowed -- Land treaty contemplated that 
land portions would periodically be "taken up" by Crown, but historical context and tensions underlying treaty 
implementation demanded process by which lands could be transferred -- Content of process arose out of Crown's 
obligation to act honourably -- Content of duty was variable, but turned on degree to which conduct contemplated by 
the Crown would adversely affect rights in question -- Proposed road would reduce territory over which First Nation 
was entitled to exercise treaty rights, abolish hunting rights within corridor, and injuriously affect exercise of rights 
in surrounding bush -- Crown therefore had duty to consult First Nation -- Meaningful right to hunt was not 
ascertained on treaty-wide basis but in relation to territories over which First Nation traditionally and currently 
hunted, fished, and trapped -- Unilateral Crown action ignored treaty promise to sustain hunting, fishing, and 
trapping rights, and was antithesis of reconciliation and mutual respect -- Crown did not have to consult with all 
signatory First Nations each time it "took up" land no matter how remote its impact, but impacts of proposed road on 
First Nation were clear, established, and demonstrably adverse to continued exercise of rights -- Crown did not 
discharge duty to engage directly with First Nation or to minimize adverse impacts on First Nation rights -- While 
First Nation had some reciprocal onus to make their concerns known and reach some mutually satisfactory solution, 
consultation never got off ground to permit reaching that stage -- Consultation would not have given First Nation 
veto over road, but may have permitted road changes that substantially satisfied First Nation concerns. 
 
Aboriginal law --- Constitutional issues -- Reserves and real property -- Land surrendered to Crown 
 
Crown planned to build winter road through First Nation land reserve -- Crown held open house sessions inviting 
public comment, in which First Nation did not participate -- First Nation Chief notified Crown that Nation did not 
support road -- Crown wrote to First Nation Chief apologizing for how consultation process unfolded, but approved 
200-metre wide, 23 square kilometre road corridor prohibiting use of firearms for road that tracked reserve boundary 
-- First Nation brought application before Federal Court to set aside Crown's road approval on ground that it violated 
its hunting, fishing, and trapping rights assigned by land treaty -- Application was granted -- Crown appealed -- 
Appeal was allowed -- First Nation appealed to Supreme Court -- Appeal allowed -- Land treaty contemplated that 
land portions would periodically be "taken up" by Crown, but historical context and tensions underlying treaty 
implementation demanded process by which lands could be transferred -- Content of process arose out of Crown's 
obligation to act honourably -- Content of duty was variable, but turned on degree to which conduct contemplated by 
the Crown would adversely affect rights in question -- Proposed road would reduce territory over which First Nation 
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was entitled to exercise treaty rights, abolish hunting rights within corridor, and injuriously affect exercise of rights 
in surrounding bush -- Crown therefore had duty to consult First Nation -- Meaningful right to hunt was not 
ascertained on treaty-wide basis but in relation to territories over which First Nation traditionally and currently 
hunted, fished, and trapped -- Unilateral Crown action ignored treaty promise to sustain hunting, fishing, and 
trapping rights, and was antithesis of reconciliation and mutual respect -- Crown did not have to consult with all 
signatory First Nations each time it "took up" land no matter how remote its impact, but impacts of proposed road on 
First Nation were clear, established, and demonstrably adverse to continued exercise of rights -- Crown did not 
discharge duty to engage directly with First Nation or to minimize adverse impacts on First Nation rights -- While 
First Nation had some reciprocal onus to make their concerns known and reach some mutually satisfactory solution, 
consultation never got off ground to permit reaching that stage -- Consultation would not have given First Nation 
veto over road, but may have permitted road changes that substantially satisfied First Nation concerns. 
 
Civil practice and procedure --- Practice on appeal -- Appeal to Supreme Court of Canada -- Parties -- Intervenors on 
appeal 
 
Crown planned to build winter road through First Nation land reserve -- Crown held open house sessions inviting 
public comment, in which First Nation did not participate -- First Nation Chief notified Crown Minister that Nation 
did not support road -- Crown Minister wrote to First Nation Chief apologizing for how consultation process 
unfolded, but approved 200-metre wide road corridor prohibiting use of firearms for road that tracked reserve 
boundary -- First Nation brought application before Federal Court to set aside road approval on ground that it 
violated its hunting, fishing, and trapping rights assigned by land treaty -- Application was granted -- Crown 
appealed -- Attorney General of Alberta acted as intervenor and raised fresh argument on central issue -- Appeal was 
allowed on ground raised by intervenor -- First Nation appealed to Supreme Court -- Issue arose as to right of 
intervenor to widen or add to points in issue on appeal, and of Federal Court of Appeal or Supreme Court to decide 
case on that basis -- Intervenor permitted to raise issue; appeal allowed on other grounds -- Intervenors were always 
permitted to put forward legal arguments in support of legal conclusions on issues before court, provided that 
arguments did not require additional facts, or raise arguments unfair to either party -- First Nation suffered no 
prejudice as no further light could be thrown on intervenor's argument by additional evidence -- Issue was one of 
treaty interpretation rules, not evidence -- Issue raised was central to case, and was not one that should have taken 
First Nation by surprise -- For court to refrain from giving effect to correct legal analysis just because it came later 
rather than sooner, and from intervenor rather than party, would be intolerable and risked injustice. 
 
Droit autochtone --- Droits ancestraux à l'égard des ressources naturelles -- Droits ancestraux -- Chasse 
 
Couronne planifiait de construire une route d'hiver passant à travers les terres de la réserve de la première nation -- 
Couronne a tenu des séances de portes ouvertes pour obtenir l'opinion du public, mais la première nation n'y a pas 
participé -- Chef de la première nation a avisé la Couronne que la première nation n'était pas en faveur de la route -- 
Couronne a envoyé une lettre d'excuses au chef de la première nation pour la façon dont s'était déroulée le processus 
de consultation, mais a quand même approuvé un corridor de 200 mètres de large longeant la limite de la réserve, 
d'une superficie total de 23 kilomètres carrés, à l'intérieur duquel il serait interdit d'utiliser des armes à feu -- 
Première nation a présenté une demande en Cour fédérale afin que soit cassée l'approbation par la Couronne de la 
route, au motif que cette approbation contrevenait à ses droits de chasser, pêcher et piéger que lui avait cédé le traité 
sur les terres -- Demande a été accueillie -- Couronne a interjeté appel -- Pourvoi a été accueilli -- Première nation a 
interjeté appel à la Cour suprême -- Pourvoi accueilli -- Traité envisageait que des portions des terres pourraient 
périodiquement être prises par la Couronne, mais le contexte historique et les tensions sous-jacentes à la mise en 
oeuvre du traité commandaient un processus de transfert des terres -- Contenu du processus découlait de l'obligation 
qu'a la Couronne d'agir honorablement -- Contenu de l'obligation variait, mais dépendait de la mesure dans laquelle 
les dispositions envisagées par la Couronne auraient un effet préjudiciable sur les droits en question -- Route 
proposée réduirait le territoire sur lequel la première nation avait des droits, abolirait les droits de chasse à l'intérieur 
du corridor et aurait un effet préjudiciable sur l'exercice des droits dans le terrain boisé environnant -- Couronne 
avait donc l'obligation de consulter la première nation -- Droit réel de chasse n'est pas établi en fonction de toutes les 
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terres visées par le traité, mais plutôt par rapport aux territoires sur lesquels les premières nations avaient l'habitude 
de chasser, de pêcher et de piéger -- Action unilatérale de la Couronne ignorait la promesse comprise dans le traité 
d'assurer les droits de chasser, de pêcher et de piéger et constituait l'antithèse de la réconciliation et du respect 
mutuel -- Couronne n'avait pas à consulter les premières nations à chaque fois qu'elle prenait des terres peu importe 
l'importance de l'effet, sauf que, en l'espèce, l'impact de la route proposée était clair, établi et manifestement 
préjudiciable à l'exercice continu des droits -- Couronne n'a pas rempli son obligation de discuter directement avec 
la première nation ou de minimiser l'impact préjudiciable sur les droits de celle-ci -- Même si la première nation 
avait aussi l'obligation réciproque d'exprimer ses préoccupations et de trouver une solution mutuellement 
satisfaisante, la consultation pouvant permettre d'atteindre cette étape n'a jamais pris son envol -- Consultation 
n'aurait jamais donné à la première nation un droit de veto, mais elle aurait néanmoins pu permettre d'apporter des 
modifications au tracé qui auraient répondu aux préoccupations de la première nation. 
 
Droit autochtone --- Questions constitutionnelles -- Réserves et biens-fonds -- Terres remises à la Couronne 
 
Couronne planifiait de construire une route d'hiver passant à travers les terres de la réserve de la première nation -- 
Couronne a tenu des séances de portes ouvertes pour obtenir l'opinion du public, mais la première nation n'y a pas 
participé -- Chef de la première nation a avisé la Couronne que la première nation n'était pas en faveur de la route -- 
Couronne a envoyé une lettre d'excuses au chef de la première nation pour la façon dont s'était déroulée le processus 
de consultation, mais a quand même approuvé un corridor de 200 mètres de large longeant la limite de la réserve, 
d'une superficie total de 23 kilomètres carrés, à l'intérieur duquel il serait interdit d'utiliser des armes à feu -- 
Première nation a présenté une demande en Cour fédérale afin que soit cassée l'approbation par la Couronne de la 
route, au motif que cette approbation contrevenait à ses droits de chasser, pêcher et piéger que lui avait cédé le traité 
sur les terres -- Demande a été accueillie -- Couronne a interjeté appel -- Pourvoi a été accueilli -- Première nation a 
interjeté appel à la Cour suprême -- Pourvoi accueilli -- Traité envisageait que des portions des terres pourraient 
périodiquement être prises par la Couronne, mais le contexte historique et les tensions sous-jacentes à la mise en 
oeuvre du traité commandaient un processus de transfert des terres -- Contenu du processus découlait de l'obligation 
qu'a la Couronne d'agir honorablement -- Contenu de l'obligation variait, mais dépendait de la mesure dans laquelle 
les dispositions envisagées par la Couronne auraient un effet préjudiciable sur les droits en question -- Route 
proposée réduirait le territoire sur lequel la première nation avait des droits, abolirait les droits de chasse à l'intérieur 
du corridor et aurait un effet préjudiciable sur l'exercice des droits dans le terrain boisé environnant -- Couronne 
avait donc l'obligation de consulter la première nation -- Droit réel de chasse n'est pas établi en fonction de toutes les 
terres visées par le traité, mais plutôt par rapport aux territoires sur lesquels les premières nations avaient l'habitude 
de chasser, de pêcher et de piéger -- Action unilatérale de la Couronne ignorait la promesse comprise dans le traité 
d'assurer les droits de chasser, de pêcher et de piéger et constituait l'antithèse de la réconciliation et du respect 
mutuel -- Couronne n'avait pas à consulter les premières nations à chaque fois qu'elle prenait des terres peu importe 
l'importance de l'effet, sauf que, en l'espèce, l'impact de la route proposée était clair, établi et manifestement 
préjudiciable à l'exercice continu des droits -- Couronne n'a pas rempli son obligation de discuter directement avec 
la première nation ou de minimiser l'impact préjudiciable sur les droits de celle-ci -- Même si la première nation 
avait aussi l'obligation réciproque d'exprimer ses préoccupations et de trouver une solution mutuellement 
satisfaisante, la consultation pouvant permettre d'atteindre cette étape n'a jamais pris son envol -- Consultation 
n'aurait jamais donné à la première nation un droit de veto, mais elle aurait néanmoins pu permettre d'apporter des 
modifications au tracé qui auraient répondu aux préoccupations de la première nation. 
 
Procédure civile --- Procédure en appel -- Appel à la Cour suprême du Canada -- Parties -- Intervenants en appel 
 
Couronne planifiait de construire une route d'hiver passant à travers les terres de la réserve de la première nation -- 
Couronne a tenu des séances de portes ouvertes pour obtenir l'opinion du public, mais la première nation n'y a pas 
participé -- Chef de la première nation a avisé la Couronne que la première nation n'était pas en faveur de la route -- 
Couronne a envoyé une lettre d'excuses au chef de la première nation pour la façon dont s'était déroulé le processus 
de consultation, mais a quand même approuvé un corridor de 200 mètres de large longeant la limite de la réserve, 
d'une superficie totale de 23 kilomètres carrés, à l'intérieur duquel il serait interdit d'utiliser des armes à feu -- 
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Première nation a présenté une demande en Cour fédérale afin que soit cassée l'approbation par la Couronne de la 
route, au motif que cette approbation contrevenait à ses droits de chasser, pêcher et piéger que lui avait cédé le traité 
sur les terres -- Demande a été accueillie -- Couronne a interjeté appel -- Procureur général de l'Alberta a agi comme 
intervenant et a soulevé un nouvel argument à l'égard de la question principale -- Pourvoi a été accueilli au motif 
soulevé par l'intervenant -- Première nation a interjeté appel à la Cour suprême -- Question a été soulevée quant au 
droit de l'intervenant d'élargir la portée des questions en appel ou d'en ajouter et au droit de la Cour d'appel fédérale 
ou de la Cour suprême de trancher l'affaire en se fondant sur cet argument -- Intervenant a été autorisé à soulever la 
question; le pourvoi a été accueilli pour d'autres motifs -- Intervenants sont toujours autorisés à soumettre aux 
tribunaux des arguments juridiques à l'appui de leurs conclusions juridiques, pour autant que les arguments ne 
nécessitent pas la preuve de faits additionnels ou ne soulèvent pas des arguments injustes pour les parties -- Première 
nation n'a subi aucun préjudice étant donné qu'aucune preuve additionnelle n'était nécessaire pour éclaircir 
l'argument de l'intervenant -- Question était relative aux règles d'interprétation des traités et non à la preuve -- 
Question soulevée se situait au coeur de l'affaire et n'était pas de nature à prendre par surprise la première nation -- Il 
serait intolérable et certainement injuste que le tribunal s'empêche de donner effet à une analyse juridique correcte 
simplement parce qu'elle a été présentée tardivement. 
 
The applicant was a First Nation signatory to an 1899 land treaty surrendering 840,000 square kilometres of land to 
the Crown, in exchange for reserve land and the right to hunt, trap, and fish therein. The treaty was subject to the 
limitation that the Crown could occasionally "take up" land for settlement, trading, resource, or similar purposes. In 
2000, the respondent Crown approved the construction of a winter road through the First Nation reserve. It did not 
consult the applicant directly, and instead held open house sessions inviting public comment. The applicant did not 
participate in the public forum, but wrote to the Crown protesting the road proposal. The Crown wrote to the First 
Nation Chief apologizing for how the consultation process unfolded, but ultimately approved a 200-metre wide, 23 
square kilometre road corridor that tracked the reserve boundary and prohibited the use of firearms. 
 
The applicant successfully applied to the Federal Court to set aside the Crown's decision on the ground that it 
violated the hunting, fishing, and trapping rights accorded to it by treaty. The trial judge held that the lands in 
question, which were within a national park, were not "taken up" by the Crown within the meaning of the treaty 
because the use of the lands as a park did not constitute a visible use incompatible with the existing rights to hunt 
and trap. The trial judge found that the proposed road corridor would adversely impact the applicant's treaty rights, 
and that the standard public notices and open houses proposed by the Crown were not sufficient as the applicant was 
entitled to a direct consultation process. Accordingly, the trial judge quashed the Crown's approval order for the 
road. 
 
The Crown successfully appealed the reversal, and approval for the road was restored. The Court of Appeal based its 
grounds for the reversal on a fresh argument pertaining to the central issue that was brought forth by the Attorney 
General of Alberta as an intervenor on the appeal. The argument was that the treaty expressly contemplated the 
taking up of surrendered lands for various purposes, including roads. The winter road was more a "taking up" 
pursuant to the treaty, rather than an infringement. The court also held that there was no Crown obligation to consult 
with the applicant about the road, although to do so would be good practice. The applicant appealed to the Supreme 
Court of Canada. In addition to arguing the points on appeal, the applicant also objected that the Attorney General of 
Alberta had overstepped its proper role as an intervenor in widening or adding to the points at issue on appeal, and 
that neither the Federal Court of Appeal nor the Supreme Court could decide the case on that basis. 
 
Held: The appeal was allowed. The Attorney General of Alberta did not overstep its role as intervenor. The Crown's 
approval order for winter road was quashed on other grounds. 
 
Per Binnie J. (McLachlin C.J., Major, Bastarache, LeBel, Deschamps, Fish, Abella, and Charron JJ. concurring): 
The Attorney General of Alberta did not overstep its role as intervenor. Intervenors were always permitted to put 
forward legal arguments in support of legal conclusions on issues before the court, provided that the arguments did 
not require additional facts, or raise arguments that were unfair to either party. Additionally, the applicant did not 
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identify prejudice caused by the fresh argument. Had the argument been similarly formulated at trial, no further light 
could have been thrown on it by additional evidence. The historical record of the treaty was fully explored at trial. 
The issue was one concerning rules of treaty interpretation, not of evidence. It had also always been central to the 
case, and was not one that should have taken the applicant by surprise. It would be intolerable if the courts were 
precluded from giving effect to a correct legal analysis just because it came later rather than sooner, and from an 
intervenor rather than a party. For the court to close its eyes to the argument would be to risk an injustice. 
 
However, the Crown did not discharge its duty to engage directly with the applicant in consultation, or to minimize 
the adverse impacts or the winter road on its hunting, fishing, and trapping rights. The fundamental objective of the 
modern law of aboriginal and treaty rights was the reconciliation of aboriginal peoples and non-aboriginal peoples 
and their respective claims, interests, and ambitions. The treaty in question was one of the most important post-
Confederation treaties. The principle of consultation in advance of interference with existing treaty rights was a 
matter of broad general importance, and failure on the Crown's part to engage in advance consultation undermined 
the process of reconciliation. The approval order was to be quashed, and the matter returned to the Crown for further 
consultation and consideration. 
 
The land treaty contemplated that land portions would periodically be "taken up" by the Crown, but the historical 
context and tensions underlying the treaty implementation demanded a process by which lands could be transferred 
from a land category permitting the applicant to hunt, fish, and trap, to another in which the applicant could not. The 
content of this process was dictated by the Crown's duty to act honourably. Once triggered, the content of this duty 
was variable, but turned on the degree to which the conduct contemplated by the Crown would adversely affect the 
rights in question. 
 
The proposed winter road would reduce territory over which the applicant was entitled to exercise treaty rights, 
remove hunting within the road corridor, and injuriously affect the applicant's exercise of rights in the surrounding 
bush. The Crown's suggestion that the test ought to be whether it was reasonably practicable for the applicant to 
hunt, fish, and trap within the province "as a whole" after the taking up of the land was incorrect, as it would imply 
acceptable prohibitions on hunting so long as it was still available 800 kilometres across the province. Nor was the 
position by the Attorney General that the 23 square kilometre area was de minimis tenable; a meaningful right to 
hunt was not ascertained on a treaty-wide basis, but in relation to territories over which the applicant traditionally 
and currently hunted, fished, and trapped. 
 
The unilateral action by the Crown ignored its oral and written promise to sustain hunting and fishing rights after the 
treaty in the fashion they existed before it, and was the antithesis of reconciliation and mutual respect. The Crown 
did not have to consult with all signatory First Nations each time it "took up" land however remote its impact, but 
the impact on the applicant of the proposed winter road in this case was clear, established, and demonstrably adverse 
to its continued exercise of hunting and fishing rights. In the context of the treaty framework for managing 
continuing changes in land use already foreseen in 1899, consultation was key to achieving the overall objective of 
the modern law of treaty and aboriginal rights. Hence, while the winter road was a permissible purpose for "taking 
up" lands, the Crown was required to provide notice to the applicant and engage directly with them, not merely 
through public consultation. While the applicant had some reciprocal onus to make its concerns known and to try 
reaching some mutually satisfactory solution, consultation did not get off the ground and so did not reach that stage. 
Consultation would not have given the applicant a veto power over the road, but it might have permitted changes 
that substantially satisfied its concerns. 
 
La demanderesse était une première nation signataire d'un traité de 1899 cédant 840 000 kilomètres carrés de terres à 
la Couronne, en échange de terres de réserve et du droit d'y chasser, pêcher et piéger. Le traité était assujetti à la 
restriction que la Couronne pourrait occasionnellement prendre des terres à des fins de peuplement, de commerce, 
d'exploitation de ressources ou d'autres raisons similaires. En l'an 2000, la Couronne intimée a approuvé la 
construction d'une route d'hiver passant à travers la réserve de la demanderesse. Elle n'a pas consulté cette dernière 
directement, mais a plutôt tenu des séances portes ouvertes afin d'obtenir les commentaires du public. La 
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demanderesse n'a pas participé au forum public, mais a écrit à la Couronne pour protester contre la route proposée. 
Même si la Couronne s'est excusée par écrit auprès du chef de la demanderesse pour la façon dont s'était déroulé le 
processus de consultation, elle a ultimement approuvé un corridor de 200 mètres de large et d'une superficie de 23 
kilomètres carrés qui longeait les limites de la réserve, et à l'intérieur duquel l'usage des armes à feu était interdit. 
 
La demanderesse s'est adressée avec succès à la Cour fédérale, afin d'obtenir l'annulation de la décision de la 
Couronne, au motif qu'elle violait les droits de chasser, pêcher et piéger qui lui avaient été accordés par traité. Le 
premier juge a statué que les terres en question, qui faisaient partie d'un parc national, n'avaient pas été prises par la 
Couronne au sens du traité, étant donné que l'utilisation des terres comme parc ne constituait pas un usage 
visiblement incompatible avec les droits existants de chasser et piéger. Le juge a conclu que le corridor proposé 
aurait un effet préjudiciable sur les droits de traité de la demanderesse, et que les avis publics et portes ouvertes 
standards proposés par la Couronne ne suffisaient pas, car la demanderesse avait droit à un processus de consultation 
direct. Par conséquent, le premier juge a cassé la décision de la Couronne approuvant la route. 
 
La Couronne a interjeté appel avec succès et l'approbation de la route a été rétablie. La Cour d'appel a fondé ses 
motifs sur un nouvel argument relatif à la question principale, lequel a été présenté par le Procureur général de 
l'Alberta à titre d'intervenant en appel. Cet argument était que le traité envisageait expressément la prise des terres 
cédées pour divers usages, y compris des routes. La route d'hiver constituait une prise faite en conformité avec le 
traité plutôt qu'une violation. Le tribunal a aussi statué qu'il n'existait aucune obligation pour la Couronne de 
consulter la demanderesse relativement à la route, même si le faire aurait constitué une bonne pratique. La 
demanderesse a interjeté appel à la Cour suprême du Canada. En plus de faire des observations quant aux questions 
en appel, la demanderesse a aussi allégué que le Procureur général de l'Alberta avait excédé son rôle à titre 
d'intervenant en élargissant les questions en litige en appel ou en ajoutant des questions, et que ni la Cour d'appel 
fédérale ni la Cour suprême ne pouvait trancher l'affaire en se fondant sur ces arguments. 
 
Arrêt: Le pourvoi a été accueilli. Le Procureur général de l'Alberta n'a pas excédé son rôle à titre d'intervenant. La 
décision approuvant la route d'hiver a été cassée pour d'autres motifs. 
 
Binnie J. (McLachlin, J.C.C., Major, Bastarache, LeBel, Deschamps, Fish, Abella et Charron, JJ., souscrivant à son 
opinion): Le Procureur général de l'Alberta n'a pas excédé son rôle à titre d'intervenant. Les intervenants sont 
toujours autorisés à soumettre des arguments juridiques pour appuyer des conclusions juridiques à l'égard des 
questions dont est saisi le tribunal, pour autant que ces arguments ne nécessitent pas la preuve de faits additionnels 
ou qu'ils ne soient pas injustes pour les parties. De plus, la demanderesse n'a pas indiqué quel était le préjudice causé 
par le nouvel argument. Même si l'argument avait été soumis au procès, aucune preuve additionnelle n'aurait pu lui 
apporter plus d'éclairage. L'historique du traité a été pleinement examiné au procès. La question portait sur les règles 
d'interprétation des traités, et non sur la preuve. Elle a toujours été au coeur de l'affaire et n'était pas de nature à 
pouvoir prendre la demanderesse par surprise. Il serait intolérable d'empêcher les tribunaux de donner effet à une 
analyse juridique correcte pour la simple raison qu'elle a été invoquée tardivement et par un intervenant plutôt que 
par une partie. Si le tribunal ignorait l'argument, il pourrait en résulter une injustice. 
 
Cependant, la Couronne n'a pas rempli son obligation de consulter directement la demanderesse ou de minimiser les 
effets préjudiciables de la route d'hiver sur les droits de chasser, de pêcher et de piéger de la demanderesse. 
L'objectif fondamental du droit moderne en matière de droits ancestraux et droits de traité était de réconcilier les 
peuples autochtones et non autochtones ainsi que les réclamations, intérêts et ambitions de ces deux peuples. Le 
traité en question était l'un des plus importants de ceux datant de l'après-Confédération. Le principe de la 
consultation préalable à la modification de droits de traité existants était une matière d'importance générale, et le 
défaut de la Couronne d'avoir procédé à des consultations préalables minait le processus de réconciliation. La 
décision approuvant la route devait être cassée et l'affaire renvoyée à la Couronne pour qu'elle procède à une 
nouvelle consultation et un nouvel examen. 
 
Le traité prévoyait que des portions de terres seraient périodiquement prises par la Couronne, mais le contexte 
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historique et les tensions sous-jacentes à la mise en oeuvre du traité exigeaient un processus par lequel les terres 
pourraient être transférées d'une catégorie permettant à la demanderesse d'y chasser, pêcher et piéger, à une autre 
catégorie ne le permettant pas. Le contenu de ce processus était dicté par l'obligation de la Couronne d'agir 
honorablement. Une fois l'obligation déclenchée, son contenu variait en fonction du degré de l'effet préjudiciable 
qu'aurait sur les droits en question la conduite envisagée par la Couronne. 
 
La route d'hiver proposée réduirait le territoire à l'égard duquel la demanderesse pouvait exercer ses droits de traité, 
empêcherait la chasse à l'intérieur du corridor et aurait un effet préjudiciable sur l'exercice par la demanderesse de 
ses droits dans le boisé environnant. La Couronne avait tort de suggérer que le test devrait être celui de savoir si, 
après la prise des terres, il était raisonnablement possible pour la demanderesse de chasser, pêcher et piéger « dans 
l'ensemble de la province ». Cela impliquerait que l'interdiction de chasser serait acceptable tant que la chasse serait 
possible dans 800 kilomètres à travers la province. Était également inacceptable la position du procureur général que 
le territoire de 23 kilomètres carrés était insignifiant; un droit réel de chasser n'est pas établi en fonction de toutes les 
terres visées par le traité, mais en fonction des territoires sur lesquels la demanderesse chassait, pêchait et piégeait 
traditionnellement et actuellement. 
 
L'action unilatérale par la Couronne faisait abstraction de sa promesse orale et écrite de maintenir tels quels les 
droits de chasser et de pêcher après le traité, et était ainsi l'antithèse de la réconciliation et du respect mutuel. La 
Couronne n'avait pas à consulter toutes les premières nations signataires chaque fois qu'elle prenait des terres peu 
importe l'importance de l'effet, sauf que, en l'espèce, l'effet de la route d'hiver proposée sur la demanderesse était 
clair, établi et manifestement préjudiciable à  l'exercice continu des droits de chasse et de pêche. Selon le cadre 
établi par le traité pour gérer les changements continus à l'usage des terres entrevus en 1899, la consultation était la 
clé pour atteindre l'objectif général du droit moderne en matière de traités et de droits ancestraux. Par conséquent, 
même si la route d'hiver constituait un objectif autorisé aux fins de la prise de terres, la Couronne avait cependant 
l'obligation d'avertir la demanderesse et de s'adresser à elle directement, et non pas seulement à travers une seule 
consultation publique. Même si la demanderesse avait l'obligation réciproque de faire connaître ses préoccupations 
et de tenter de trouver une solution mutuellement satisfaisante, la consultation dans ce cas-ci n'a jamais pris son 
envol et n'a donc jamais atteint ce stade. La consultation n'aurait pas donné un droit de veto à la demanderesse quant 
à la route, mais elle aurait probablement permis d'apporter des changements qui auraient répondu à l'essentiel de ses 
préoccupations. 
 
Cases considered by Binnie J.: 
 

Athey v. Leonati (1996), [1997] 1 W.W.R. 97, 140 D.L.R. (4th) 235, 81 B.C.A.C. 243, 132 W.A.C. 243, 31 
C.C.L.T. (2d) 113, 203 N.R. 36, [1996] 3 S.C.R. 458, 1996 CarswellBC 2295, 1996 CarswellBC 2296 
(S.C.C.) -- referred to 

 
Canada (Attorney General) v. Ontario (Attorney General) (1895), 25 S.C.R. 434, 1895 CarswellNat 46 
(S.C.C.) -- considered 

 
Delgamuukw v. British Columbia (1997), 153 D.L.R. (4th) 193, 220 N.R. 161, 99 B.C.A.C. 161, 162 
W.A.C. 161, [1997] 3 S.C.R. 1010, 1997 CarswellBC 2358, 1997 CarswellBC 2359, [1998] 1 C.N.L.R. 14, 
[1999] 10 W.W.R. 34, 66 B.C.L.R. (3d) 285 (S.C.C.) -- considered 

 
Haida Nation v. British Columbia (Minister of Forests) (2004), 245 D.L.R. (4th) 33, 19 Admin. L.R. (4th) 
195, 11 C.E.L.R. (3d) 1, [2005] 1 C.N.L.R. 72, 26 R.P.R. (4th) 1, [2005] 3 W.W.R. 419, [2004] 3 S.C.R. 
511, 36 B.C.L.R. (4th) 282, 327 N.R. 53, 206 B.C.A.C. 52, 338 W.A.C. 52, 2004 CarswellBC 2656, 2004 
CarswellBC 2657, 2004 SCC 73 (S.C.C.) -- considered 

 
Halfway River First Nation v. British Columbia (Ministry of Forests) (1999), 1999 CarswellBC 1821, 64 
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B.C.L.R. (3d) 206, [1999] 9 W.W.R. 645, 1999 BCCA 470, [1999] 4 C.N.L.R. 1, 178 D.L.R. (4th) 666, 
(sub nom. Halfway River First Nation v. British Columbia (Minister of Forests)) 129 B.C.A.C. 32, (sub 
nom. Halfway River First Nation v. British Columbia (Minister of Forests)) 210 W.A.C. 32 (B.C. C.A.) -- 
followed 

 
Lamb v. Kincaid (1907), 38 S.C.R. 516, 1907 CarswellYukon 51, 27 C.L.T. 489 (S.C.C.) -- considered 

 
Marshall v. Canada (1999), (sub nom. R. v. Marshall) [1999] 3 S.C.R. 456, 1999 CarswellNS 262, 1999 
CarswellNS 282, (sub nom. R. v. Marshall) 177 D.L.R. (4th) 513, (sub nom. R. v. Marshall) 246 N.R. 83, 
(sub nom. R. v. Marshall) 138 C.C.C. (3d) 97, (sub nom. R. v. Marshall) [1999] 4 C.N.L.R. 161, (sub nom. 
R. v. Marshall) 178 N.S.R. (2d) 201, (sub nom. R. v. Marshall) 549 A.P.R. 201 (S.C.C.) -- considered 

 
R. v. Badger (1996), [1996] 4 W.W.R. 457, 37 Alta. L.R. (3d) 153, 195 N.R. 1, 105 C.C.C. (3d) 289, 133 
D.L.R. (4th) 324, [1996] 2 C.N.L.R. 77, [1996] 1 S.C.R. 771, 181 A.R. 321, 116 W.A.C. 321, 1996 
CarswellAlta 365F, 1996 CarswellAlta 587 (S.C.C.) -- followed 

 
R. v. Bernard (2005), 15 C.E.L.R. (3d) 163, [2005] 3 C.N.L.R. 214, 198 C.C.C. (3d) 29, 255 D.L.R. (4th) 
1, 2005 SCC 43, 2005 CarswellNS 317, 2005 CarswellNS 318, 336 N.R. 22 (S.C.C.) -- referred to 

 
R. v. Morgentaler (1993), [1993] 1 S.C.R. 462, 1993 CarswellNS 429, 1993 CarswellNS 429F (S.C.C.) -- 
referred to 

 
R. v. Smith (1935), [1935] 2 W.W.R. 433, 64 C.C.C. 131, [1935] 3 D.L.R. 703, 1935 CarswellSask 34 
(Sask. C.A.) -- considered 

 
R. v. Sparrow (1990), 70 D.L.R. (4th) 385, 111 N.R. 241, [1990] 1 S.C.R. 1075, [1990] 3 C.N.L.R. 160, 46 
B.C.L.R. (2d) 1, 56 C.C.C. (3d) 263, [1990] 4 W.W.R. 410, 1990 CarswellBC 105, 1990 CarswellBC 756 
(S.C.C.) -- distinguished 

 
Sioui v. Quebec (Attorney General) (1990), (sub nom. R. v. Sioui) [1990] 1 S.C.R. 1025, 70 D.L.R. (4th) 
427, 109 N.R. 22, (sub nom. R. c. Sioui) 30 Q.A.C. 280, 56 C.C.C. (3d) 225, [1990] 3 C.N.L.R. 127, 1990 
CarswellQue 103, 1990 CarswellQue 103F (S.C.C.) -- considered 

 
Sylvan Lake Golf & Tennis Club Ltd. v. Performance Industries Ltd. (2002), 2002 SCC 19, 2002 
CarswellAlta 186, 2002 CarswellAlta 187, 20 B.L.R. (3d) 1, 209 D.L.R. (4th) 318, [2002] 5 W.W.R. 193, 
98 Alta. L.R. (3d) 1, 283 N.R. 233, 299 A.R. 201, 266 W.A.C. 201, 50 R.P.R. (3d) 212, (sub nom. 
Performance Industries Ltd. v. Sylvan Lake Golf & Tennis Club Ltd.) [2002] 1 S.C.R. 678 (S.C.C.) -- 
considered 

 
Taku River Tlingit First Nation v. British Columbia (Project Assessment Director) (2004), 245 D.L.R. (4th) 
193, 19 Admin. L.R. (4th) 165, 11 C.E.L.R. (3d) 49, [2005] 1 C.N.L.R. 366, 26 R.P.R. (4th) 50, [2005] 3 
W.W.R. 403, [2004] 3 S.C.R. 550, 36 B.C.L.R. (4th) 370, (sub nom. Taku River Tlingit First Nation v. 
Tulsequah Chief Mine Project (Project Assessment Director)) 327 N.R. 133, 206 B.C.A.C. 132, 338 
W.A.C. 132, 2004 CarswellBC 2654, 2004 CarswellBC 2655, 2004 SCC 74 (S.C.C.) -- considered 

 
Statutes considered by Binnie J.: 
 
Constitution Act, 1930, (U.K.), 20 & 21 Geo. 5, c. 26, reprinted R.S.C. 1985, App. II, No. 26 
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Sched. 2 -- referred to 
 

Sched. 2, s. 10 -- referred to 
 
Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11, reprinted R.S.C. 1985, App. 
II, No. 44 
 

Generally -- referred to 
 

s. 35 -- referred to 
 

s. 35(1) -- considered 
 
1986 Treaty Land Entitlement Agreement, S.C. 1988, c. 39 
 

Generally -- referred to 
 
Royal Proclamation, 1763 (U.K.), reprinted R.S.C. 1985, App. II, No. 1 
 

Generally -- referred to 
 
Treaties considered by Binnie J.: 
 
Treaty No. 8, 1899 
 

Generally -- referred to 
 
Regulations considered by Binnie J.: 
 
Canada National Parks Act, S.C. 2000, c. 32 
 

Wood Buffalo National Park Game Regulations, SOR/78-830 
 

s. 36(5) -- referred to 
 
APPEAL by First Nation from judgment reported at Mikisew Cree First Nation v. Canada (Minister of Canadian 
Heritage) (2004), 2004 CarswellNat 762, 2004 CAF 66, 2004 CarswellNat 418, 2004 FCA 66, [2004] 2 C.N.L.R. 
74, 317 N.R. 258, 236 D.L.R. (4th) 648, 247 F.T.R. 317 (note), [2004] F.C.J. No. 277, [2004] 3 F.C.R. 436 (F.C.A.), 
regarding Court of Appeal reversal of Federal Court decision to set aside Crown decision to build road on First 
Nation reserve. 
 
POURVOI de la première nation à l'encontre de l'arrêt de la Cour d'appel fédérale publié à  Mikisew Cree First 
Nation v. Canada (Minister of Canadian Heritage) (2004), 2004 CarswellNat 762, 2004 CAF 66, 2004 CarswellNat 
418, 2004 FCA 66, [2004] 2 C.N.L.R. 74, 317 N.R. 258, 236 D.L.R. (4th) 648, 247 F.T.R. 317 (note), [2004] F.C.J. 
No. 277, [2004] 3 F.C.R. 436 (C.A.F.), qui a infirmé la décision de la Cour fédérale, 1re instance qui avait annulé la 
décision de la Couronne de construire une route passant à travers la réserve de la première nation. 
 
Binnie J.: 
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1     The fundamental objective of the modern law of aboriginal and treaty rights is the reconciliation of aboriginal 
peoples and non-aboriginal peoples and their respective claims, interests and ambitions. The management of these 
relationships takes place in the shadow of a long history of grievances and misunderstanding. The multitude of 
smaller grievances created by the indifference of some government officials to aboriginal people's concerns, and the 
lack of respect inherent in that indifference has been as destructive of the process of reconciliation as some of the 
larger and more explosive controversies. And so it is in this case. 
 
2     Treaty 8 is one of the most important of the post-Confederation treaties. Made in 1899, the First Nations who 
lived in the area surrendered to the Crown 840,000 square kilometres of what is now northern Alberta, northeastern 
British Columbia, northwestern Saskatchewan and the southern portion of the Northwest Territories. Some idea of 
the size of this surrender is given by the fact that it dwarfs France (543,998 square kilometres), exceeds the size of 
Manitoba (650,087 square kilometres), Saskatchewan (651,900 square kilometres) and Alberta (661,185 square 
kilometres) and approaches the size of British Columbia (948,596 square kilometres). In exchange for this surrender, 
the First Nations were promised reserves and some other benefits including, most importantly to them, the following 
rights of hunting, trapping, and fishing: 
 

And Her Majesty the Queen HEREBY AGREES with the said Indians that they shall have right to pursue 
their usual vocations of hunting, trapping and fishing throughout the tract surrendered as before described, 
subject to such regulations as may from time to time be made by the Government of the country, acting 
under the authority of Her Majesty, and saving and excepting such tracts as may be required or taken up 
from time to time for settlement, mining, lumbering, trading or other purposes. [Emphasis added.] 

 
(Report of Commissioners for Treaty No. 8 (1899), at p. 12) 

 
3     In fact, for various reasons (including lack of interest on the part of First Nations), sufficient land was not set 
aside for reserves for the Mikisew Cree First Nation (the "Mikisew") until the 1986 Treaty Lands Entitlement 
Agreement, 87 years after Treaty 8 was made. Less than 15 years later, the federal government approved a 118-
kilometre winter road that, as originally conceived, ran through the new Mikisew First Nation Reserve at Peace 
Point. The government did not think it necessary to engage in consultation directly with the Mikisew before making 
this decision. After the Mikisew protested, the winter road alignment was changed to track the boundary of the 
Peace Point reserve instead of running through it, again without consultation with the Mikisew. The modified road 
alignment traversed the traplines of approximately 14 Mikisew families who reside in the area near the proposed 
road, and others who may trap in that area although they do not live there, and the hunting grounds of as many as 
100 Mikisew people whose hunt (mainly of moose), the Mikisew say, would be adversely affected. The fact the 
proposed winter road directly affects only about 14 Mikisew trappers and perhaps 100 hunters may not seem very 
dramatic (unless you happen to be one of the trappers or hunters in question) but, in the context of a remote northern 
community of relatively few families, it is significant. Beyond that, however, the principle of consultation in 
advance of interference with existing treaty rights is a matter of broad general importance to the relations between 
aboriginal and non-aboriginal peoples. It goes to the heart of the relationship and concerns not only the Mikisew but 
other First Nations and non-aboriginal governments as well. 
 
4     In this case, the relationship was not properly managed. Adequate consultation in advance of the Minister's 
approval did not take place. The government's approach did not advance the process of reconciliation but 
undermined it. The duty of consultation which flows from the honour of the Crown, and its obligation to respect the 
existing treaty rights of aboriginal peoples (now entrenched in s. 35 of the Constitution Act, 1982), was breached. 
The Mikisew appeal should be allowed, the Minister's approval quashed, and the matter returned to the Minister for 
further consultation and consideration. 
 
I. Facts 
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5     About 5 percent of the territory surrendered under Treaty 8 was set aside in 1922 as Wood Buffalo National 
Park. The Park was created principally to protect the last remaining herds of wood bison (or buffalo) in northern 
Canada and covers 44,807 square kilometres of land straddling the boundary between northern Alberta and 
southerly parts of the Northwest Territories. It is designated a UNESCO World Heritage Site. The Park itself is 
larger than Switzerland. 
 
6     At present, it contains the largest free-roaming, self-regulating bison herd in the world, the last remaining 
natural nesting area for the endangered whooping crane, and vast undisturbed natural boreal forests. More to the 
point, it was been inhabited by First Nation peoples for more than over 8,000 years, some of whom still earn a 
subsistence living hunting, fishing and commercial trapping within the Park boundaries. The Park includes the 
traditional lands of the Mikisew. As a result of the Treaty Land Entitlement Agreement, the Peace Point Reserve was 
formally excluded from the Park in 1988 but of course is surrounded by it. 
 
7     The members of the Mikisew Cree First Nation are descendants of the Crees of Fort Chipewyan who signed 
Treaty 8 on June 21, 1899. It is common ground that its members are entitled to the benefits of Treaty 8. 
 
A. The Winter Road Project 
 
8     The proponent of the winter road is the respondent Thebacha Road Society, whose members include the Town 
of Fort Smith (located in the Northwest Territories on the northeastern boundary of Wood Buffalo National Park, 
where the Park headquarters is located), the Fort Smith Métis Council, the Salt River First Nation, and Little Red 
River Cree First Nation. The advantage of the winter road for these people is that it would provide direct winter 
access among a number of isolated northern communities and to the Alberta highway system to the south. The trial 
judge accepted that the government's objective was to meet "regional transportation needs": (2001), 214 F.T.R. 48, 
2001 FCT 1426 (Fed. T.D.), at para. 115. 
 
B. The Consultation Process 
 
9     According to the trial judge, most of the communications relied on by the Minister to demonstrate appropriate 
consultation were instances of the Mikisew's being provided with standard information about the proposed road in 
the same form and substance as the communications being distributed to the general public of interested 
stakeholders. Thus Parks Canada acting for the Minister, provided the Mikisew with the Terms of Reference for the 
environmental assessment on January 19, 2000. The Mikisew were advised that open house sessions would take 
place over the summer of 2000. The Minister says that the first formal response from the Mikisew did not come until 
October 10, 2000, some two months after the deadline she had imposed for "public" comment. Chief Poitras stated 
that the Mikisew did not formally participate in the open houses, because "...an open house is not a forum for us to 
be consulted adequately". 
 
10     Apparently, Parks Canada left the proponent Thebacha Road Society out of the information loop as well. At 
the end of January 2001, it advised Chief Poitras that it had just been informed that the Mikisew did not support the 
road. Up to that point, Thebacha had been led to believe that the Mikisew had no objection to the road's going 
through the reserve. Chief Poitras wrote a further letter to the Minister on January 29, 2001 and received a standard-
form response letter from the Minister's office stating that the correspondence "will be given every consideration". 
 
11     Eventually, after several more miscommunications, Parks Canada wrote Chief Poitras on April 30, 2001, 
stating in part: "I apologize to you and your people for the way in which the consultation process unfolded 
concerning the proposed winter road and any resulting negative public perception of the [Mikisew Cree First 
Nation]". At that point, in fact, the decision to approve the road with a modified alignment had already been taken. 
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12     On May 25, 2001, the Minister announced on the Parks Canada website that the Thebacha Road Society was 
authorised to build a winter road 10 metres wide with posted speed limits ranging from 10 to 40 kilometres per hour. 
The approval was said to be in accordance with "Parks Canada plans and policy" and "other federal laws and 
regulations". No reference was made to any obligations to the Mikisew. 
 
13     The Minister now says the Mikisew ought not to be heard to complain, about the process of consultation 
because they declined to participate in the public process that took place. Consultation is a two-way street, she says. 
It was up to the Mikisew to take advantage of what was on offer. They failed to do so. In the Minister's view, she did 
her duty. 
 
14     The proposed winter road is wide enough to allow two vehicles to pass. Pursuant to s. 36(5) of the Wood 
Buffalo National Park Game Regulations, SOR/78-830, creation of the road would trigger a 200-metre wide corridor 
within which the use of firearms would be prohibited. The total area of this corridor would be approximately 23 
square kilometres. 
 
15     The Mikisew objection goes beyond the direct impact of closure of the area covered by the winter road to 
hunting and trapping. The surrounding area would be, the trial judge found, injuriously affected. Maintaining a 
traditional lifestyle, which the Mikisew say is central to their culture, depends on keeping the land around the Peace 
Point reserve in its natural condition and this, they contend, is essential to allow them to pass their culture and skills 
onto the next generation of Mikisew. The detrimental impact of the road on hunting and trapping, they argue, may 
simply prove to be one more incentive for their young people to abandon a traditional lifestyle and turn to other 
modes of living in the south. 
 
16     The Mikisew applied to the Federal Court to set aside the Minister's approval based on their view of the 
Crown's fiduciary duty, claiming that the Minister owes "a fiduciary and constitutional duty to adequately consult 
with Mikisew Cree First Nation with regard to the construction of the road" (trial judge, para. 26). 
 
17     An interlocutory injunction against construction of the winter road was issued by the Federal Court, Trial 
Division on August 27, 2001. 
 
II. Relevant Enactments 
 
18      Constitution Act, 1982 
 

35. (1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby 
recognized and affirmed. 

 
III. Judicial History 
 
A. Federal Court, Trial Division ( (2001), 214 F.T.R. 48, 2001 FCT 1426 (Fed. T.D.)) 
 
19     Hansen J. held that the lands included in Wood Buffalo National Park were not "taken up" by the Crown 
within the meaning of Treaty 8 because the use of the lands as a national park did not constitute a "visible use" 
incompatible with the existing rights to hunt and trap (R. v. Badger, [1996] 1 S.C.R. 771 (S.C.C.); Sioui v. Quebec 
(Attorney General), [1990] 1 S.C.R. 1025 (S.C.C.)). The proposed winter road and its 200-metre "[no] firearm" 
corridor would adversely impact the Mikisew's treaty rights. These rights received constitutional protection in 1982, 
and any infringements must be justified in accordance with the test in R. v. Sparrow, [1990] 1 S.C.R. 1075 (S.C.C.). 
In Hansen J.'s view, the Minister's decision to approve the road infringed the Mikisew's Treaty 8 rights and could not 
be justified under the R. v. Sparrow test. 
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20     In particular, the trial judge held that the standard public notices and open houses which were given were not 
sufficient. The Mikisew were entitled to a distinct consultation process. She stated at paras. 170-71: 
 

The applicant complains that the mitigation measures attached to the Minister's decision were not 
developed in consultation with Mikisew and were not designed to minimize impacts on Mikisew's rights. I 
agree. Even the realignment, apparently adopted in response to Mikisew's objections, was not developed in 
consultation with Mikisew. The evidence does not establish that any consideration was given to whether 
the new route would minimize impacts on Mikisew's treaty rights. The evidence of Chief George Poitras 
highlighted an air of secrecy surrounding the realignment, a process that should have included a transparent 
consideration of Mikisew's concerns. 

 
Parks Canada admitted it did not consult with Mikisew about the route for the realignment, nor did it 
consider the impacts of the realignment on Mikisew trappers' rights. 

 
21     Accordingly, the trial judge allowed the application for judicial review and quashed the Minister's approval. 
 
B. Federal Court of Appeal ([2004] 3 F.C.R. 436, 2004 FCA 66 (F.C.A.)) 
 
22     Rothstein J.A., with whom Sexton J.A. agreed, allowed the appeal and restored the Minister's approval. He did 
so on the basis of an argument brought forward by the Attorney General of Alberta as an intervener on the appeal. 
The argument was that Treaty 8 expressly contemplated the "taking up" of surrendered lands for various purposes, 
including roads. The winter road was more properly seen as a "taking up" pursuant to the Treaty rather than an 
infringement of it. As Rothstein J.A. held: 
 

Where a limitation expressly provided for by a treaty applies, there is no infringement of the treaty and thus 
no infringement of section 35. This is to be contrasted with the case where the limitations provided by the 
treaty do not apply but the government nevertheless seeks to limit the treaty right. In such a case, the 
Sparrow test must be satisfied in order for the infringement to be constitutionally permissible. [para. 21] 

 
Rothstein J.A. also held that there was no obligation on the Minister to consult with the Mikisew about the road, 
although to do so would be "good practice" (para. 24). (This opinion was delivered before the release of this Court's 
decisions in Haida Nation v. British Columbia (Minister of Forests) , [2004] 3 S.C.R. 511, 2004 SCC 73 (S.C.C.), 
and Taku River Tlingit First Nation v. British Columbia (Project Assessment Director), [2004] 3 S.C.R. 550, 2004 
SCC 74 (S.C.C.).) 
 
23     Sharlow J.A., in dissenting reasons, agreed with the trial judge that the winter road approval was itself a prima 
facie infringement of the Treaty 8 rights and that the infringement had not been justified under the Sparrow test. The 
Crown's obligation as a fiduciary must be considered. The failure of the Minister's staff at Parks Canada to engage in 
meaningful consultation was fatal to the Crown's attempt at justification. She wrote: 
 

In this case, there is no evidence of any good faith effort on the part of the Minister to understand or 
address the concerns of Mikisew Cree First Nation about the possible effect of the road on the exercise of 
their Treaty 8 hunting and trapping rights. It is significant, in my view, that Mikisew Cree First Nation was 
not even told about the realignment of the road corridor to avoid the Peace Point Reserve until after it had 
been determined that the realignment was possible and reasonable, in terms of environmental impact, and 
after the road was approved. That invites the inference that the responsible Crown officials believed that as 
long as the winter road did not cross the Peace Point Reserve, any further objections of the Mikisew Cree 
First Nation could be disregarded. Far from meaningful consultation, that indicates a complete disregard for 
the concerns of Mikisew Cree First Nation about the breach of their Treaty 8 rights. [para. 152] 
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Sharlow J.A. would have dismissed the appeal. 
 
IV. Analysis 
 
24     The post-Confederation numbered treaties were designed to open up the Canadian west and northwest to 
settlement and development. Treaty 8 itself recites that "the said Indians have been notified and informed by Her 
Majesty's said Commission that it is Her desire to open for settlement, immigration, trade, travel, mining, lumbering 
and such other purposes as to Her Majesty may seem meet". This stated purpose is reflected in a corresponding 
limitation on the Treaty 8 hunting, fishing and trapping rights to exclude such "tracts as may be required or taken up 
from time to time for settlement, mining, lumbering, trading or other purposes". The "other purposes" would be at 
least as broad as the purposes listed in the recital, mentioned above, including "travel". 
 
25     There was thus from the outset an uneasy tension between the First Nations' essential demand that they 
continue to be as free to live off the land after the treaty as before and the Crown's expectation of increasing 
numbers of non-aboriginal people moving into the surrendered territory. It was seen from the beginning as an 
ongoing relationship that would be difficult to manage, as the Commissioners acknowledged at an early Treaty 8 
negotiation at Lesser Slave Lake in June 1899: 
 

The white man is bound to come in and open up the country, and we come before him to explain the 
relations that must exist between you, and thus prevent any trouble. 

 
(C. Mair, Through the Mackenzie Basin: A Narrative of the Athabasca and Peace River Treaty Expedition 
of 1899, at p. 61). 

 
As Cory J. explained in Badger, at para. 57, "[t]he Indians understood that land would be taken up for homesteads, 
farming, prospecting and mining and that they would not be able to hunt in these areas or to shoot at the settlers' 
farm animals or buildings". 
 
26     The hunting, fishing and trapping rights were not solely for the benefit of First Nations people. It was in the 
Crown's interest to keep the aboriginal people living off the land, as the Commissioners themselves acknowledged 
in their Report on Treaty 8 dated September 22, 1899 (at p. 5): 
 

We pointed out that the Government could not undertake to maintain Indians in idleness; that the same 
means of earning a livelihood would continue after the treaty as existed before it, and that the Indians 
would be expected to make use of them. 

 
27     Thus none of the parties in 1899 expected that Treaty 8 constituted a finished land use blueprint. Treaty 8 
signalled the advancing dawn of a period of transition. The key, as the Commissioners pointed out, was to "explain 
the relations" that would govern future interaction "and thus to prevent any trouble" (Mair, at p. 61). 
 
A. Interpretation of the Treaty 
 
28     The interpretation of the treaty "must be realistic and reflect the intentions of both parties, not just that of the 
[First Nation]" (Sioui, at p. 1069). As a majority of the Court stated in Marshall v. Canada, [1999] 3 S.C.R. 456 
(S.C.C.), at para. 14: 
 

The Indian parties did not, for all practical purposes, have the opportunity to create their own written record 
of the negotiations. Certain assumptions are therefore made about the Crown's approach to treaty making 
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(honourable) which the Court acts upon in its approach to treaty interpretation (flexible) as to the existence 
of a treaty ... the completeness of any written record ... and the interpretation of treaty terms once found to 
exist. The bottom line is the Court's obligation is to "choose from among the various possible 
interpretations of the common intention [at the time the treaty was made] the one which best reconciles" the 
[First Nation] interests and those of the Crown. [Citations omitted.] 

 
See also R. v. Bernard, 2005 SCC 43 (S.C.C.), per McLachlin C.J. at paras. 22-24, and per LeBel J. at para. 115. 
 
29     The Minister is therefore correct to insist that the clause governing hunting, fishing and trapping cannot be 
isolated from the treaty as a whole, but must be read in the context of its underlying purpose, as intended by both the 
Crown and the First Nations peoples. Within that framework, as Cory J. pointed out in Badger 
 

...the words in the treaty must not be interpreted in their strict technical sense nor subjected to rigid modern 
rules of construction. Rather, they must be interpreted in the sense that they would naturally have been 
understood by the Indians at the time of the signing. [p. 799] 

 
30     In the case of Treaty 8, it was contemplated by all parties that "from time to time" portions of the surrendered 
land would be "taken up" and transferred from the inventory of lands over which the First Nations had treaty rights 
to hunt, fish and trap, and placed in the inventory of lands where they did not. Treaty 8 lands lie to the north of 
Canada and are largely unsuitable for agriculture. The Commissioners who negotiated Treaty 8 could therefore 
express confidence to the First Nations that, as previously mentioned, "the same means of earning a livelihood 
would continue after the treaty as existed before it" (p. 5). 
 
31     I agree with Rothstein J.A. that not every subsequent "taking up" by the Crown constituted an infringement of 
Treaty 8 that must be justified according to the test set out in Sparrow. In Sparrow, it will be remembered, the 
federal government's fisheries regulations infringed the aboriginal fishing right, and had to be strictly justified. This 
is not the same situation as we have here, where the aboriginal rights have been surrendered and extinguished, and 
the Treaty 8 rights are expressly limited to lands not "required or taken up from time to time for settlement, mining, 
lumbering, trading or other purposes". (Emphasis added.) The language of the treaty could not be clearer in 
foreshadowing change. Nevertheless the Crown was and is expected to manage the change honourably. 
 
32     It follows that I do not accept the Sparrow -oriented approach adopted in this case by the trial judge, who 
relied in this respect on Halfway River First Nation v. British Columbia (Ministry of Forests) (1999), 178 D.L.R. 
(4th) 666, 1999 BCCA 470 (B.C. C.A.). In that case, a majority of the British Columbia Court of Appeal held that 
the government's right to take up land was "by its very nature limited" (para. 138) and "that any interference with the 
right to hunt is a prima facie infringement of the Indians' treaty right as protected by s. 35 of the Constitution Act, 
1982" (para. 144 (emphasis in original)) which must be justified under the Sparrow test. The Mikisew strongly 
support the Halfway River First Nation test but, with respect, to the extent the Mikisew interpret Halfway River First 
Nation as fixing in 1899 the geographic boundaries of the Treaty 8 hunting right, and holding that any post-1899 
encroachment on these geographic limits requires a Sparrow - type justification, I cannot agree. The Mikisew 
argument presupposes that Treaty 8 promised continuity of nineteenth century patterns of land use. It did not, as is 
made clear both by the historical context in which Treaty 8 was concluded and the period of transition it 
foreshadowed. 
 
B. The Process of Treaty Implementation 
 
33     Both the historical context and the inevitable tensions underlying implementation of Treaty 8 demand a 
process by which lands may be transferred from the one category (where the First Nations retain rights to hunt, fish 
and trap) to the other category (where they do not). The content of the process is dictated by the duty of the Crown 
to act honourably. Although Haida Nation was not a treaty case, McLachlin C.J. pointed out, at paras. 19 and 35: 
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The honour of the Crown also infuses the processes of treaty making and treaty interpretation. In making 
and applying treaties, the Crown must act with honour and integrity, avoiding even the appearance of 
"sharp dealing" (Badger, at para. 41). Thus in Marshall, supra, at para. 4, the majority of this Court 
supported its interpretation of a treaty by stating that "nothing less would uphold the honour and integrity 
of the Crown in its dealings with the Mi'kmaq people to secure their peace and friendship".  

 
. . . . . 

  
But, when precisely does a duty to consult arise? The foundation of the duty in the Crown's honour and the 
goal of reconciliation suggest that the duty arises when the Crown has knowledge, real or constructive, of 
the potential existence of the Aboriginal right or title and contemplates conduct that might adversely affect 
it. 

 
34     In the case of a treaty the Crown, as a party, will always have notice of its contents. The question in each case 
will therefore be to determine the degree to which conduct contemplated by the Crown would adversely affect those 
rights so as to trigger the duty to consult. Haida Nation and Taku River Tlingit First Nation set a low threshold. The 
flexibility lies not in the trigger ("might adversely affect it") but in the variable content of the duty once triggered. At 
the low end, "the only duty on the Crown may be to give notice, disclose information, and discuss any issues raised 
in response to the notice" (Haida Nation, at para. 43). The Mikisew say that even the low end content was not 
satisfied in this case. 
 
C. The Mikisew Legal Submission 
 
35     The appellant, the Mikisew, essentially reminded the Court of what was said in Haida Nation and Taku River 
Tlingit First Nation. This case, the Mikisew say, is stronger. In those cases, unlike here, the aboriginal interest to the 
lands was asserted but not yet proven. In this case, the aboriginal interests are protected by Treaty 8. They are 
established legal facts. As in  Haida Nation, the trial judge found the aboriginal interest was threatened by the 
proposed development. If a duty to consult was found to exist in  Haida Nation and Taku River Tlingit First Nation 
then a fortiori, the Mikisew argue, it must arise here and the majority judgment of the Federal Court of Appeal was 
quite wrong to characterise consultation between governments and aboriginal peoples as nothing more than a "good 
practice" (para. 24). 
 
D. The Minister's Response 
 
36     The respondent Minister seeks to distinguish Haida Nation and Taku River Tlingit First Nation. Her counsel 
advances three broad propositions in support of the Minister's approval of the proposed winter road. 
 

1. In "taking up" the 23 square kilometres for the winter road the Crown was doing no more than 
Treaty 8 entitled it to do. The Crown as well as First Nations have rights under Treaty 8. The exercise 
by the Crown of its Treaty right to "take up" land is not an infringement of the Treaty but the 
performance of it. 

 
2. The Crown went through extensive consultations with First Nations in 1899 at the time Treaty 8 was 
negotiated. Whatever duty of accommodation was owed to First Nations was discharged at that time. 
The terms of the Treaty do not contemplate further consultations whenever a "taking up" occurs. 

 
3. In the event further consultation was required, the process followed by the Minister through Parks 
Canada in this case was sufficient. 
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37     For the reasons that follow, I believe that each of these propositions must be rejected. 
 
(1) In "taking up" Land for the Winter Road the Crown Was Doing No More Than It Was Entitled To Do Under the 
Treaty 
 
38     The majority judgment in the Federal Court of Appeal held that "[w]ith the exceptions of cases where the 
Crown has taken up land in bad faith or has taken up so much land that no meaningful right to hunt remains, taking 
up land for a purpose express or necessarily implied in the treaty itself cannot be considered an infringement of the 
treaty right to hunt" (para. 19). 
 
39     The "Crown rights" argument was initially put forward in the Federal Court of Appeal by the Attorney General 
of Alberta as an intervener. The respondent Minister advised the Federal Court of Appeal that, while she did not 
dispute the argument, "[she] was simply not relying on it" (para. 3). As a preliminary objection, the Mikisew say that 
an intervener is not permitted "to widen or add to the points in issue": R. v. Morgentaler, [1993] 1 S.C.R. 462 
(S.C.C.), at p. 463. Therefore it was not open to the Federal Court of Appeal (or this Court) to decide the case on this 
basis. 
 
(a) Preliminary Objection: Did the Attorney General of Alberta Overstep the Proper Role of an Intervener? 
 
40     This branch of the Mikisew argument is, with respect, misconceived. In their application for judicial review 
the Mikisew argued that the Minister's approval of the winter road infringed Treaty 8. The infringement issue has 
been central to the proceedings. It is always open to an intervener to put forward any legal argument in support of 
what it submits is the correct legal conclusion on an issue properly before the Court, provided that in doing so its 
legal argument does not require additional facts, not proven in evidence at trial or raise an argument that is otherwise 
unfair to one of the parties. An intervener is in no worse a position than a party who belatedly discovers some legal 
argument that it ought to have raised earlier in the proceedings but did not, as in Lamb v. Kincaid (1907), 38 S.C.R. 
516 (S.C.C.), where Duff J. stated, at p. 539: 
 

A court of appeal, I think, should not give effect to such a point taken for the first time in appeal, unless it 
be clear that, had the question been raised at the proper time, no further light could have been thrown upon 
it. 

 
See also Athey v. Leonati, [1996] 3 S.C.R. 458 (S.C.C.), at paras. 51-52. 
 
41     Even granting that the Mikisew can fairly say the Attorney General of Alberta frames the non-infringement 
argument differently than was done by the federal Minister at trial, the Mikisew have still not identified any 
prejudice. Had the argument been similarly formulated at trial, how could "further light" have been thrown on it by 
additional evidence? The historical record was fully explored at trial. At this point the issue is one of the rules of 
treaty interpretation, not evidence. It thus comes within the rule stated in Sylvan Lake Golf & Tennis Club Ltd. v. 
Performance Industries Ltd., [2002] 1 S.C.R. 678, 2002 SCC 19 (S.C.C.), that "the Court is free to consider a new 
issue of law on the appeal where it is able to do so without procedural prejudice to the opposing party and where the 
refusal to do so would risk an injustice" (para. 33). Here the Attorney General of Alberta took the factual record as 
he found it. The issue of treaty infringement has always been central to the case. Alberta's legal argument is not one 
that should have taken the Mikisew by surprise. In these circumstances it would be intolerable if the courts were 
precluded from giving effect to a correct legal analysis just because it came later rather than sooner and from an 
intervener rather than a party. To close our eyes to the argument would be to "risk an injustice". 
 
(b) The Content of Treaty 8 
 
42     The "hunting, trapping and fishing clause" of Treaty 8 was extensively reviewed by this Court in Badger. In 
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that case Cory J. pointed out that "even by the terms of Treaty No. 8 the Indians' right to hunt for food was 
circumscribed by both geographical limitations and by specific forms of government regulation" (para. 37). The 
members of the First Nations, he continued, "would have understood that land had been 'required or taken up' when 
it was being put to a [visible] use which was incompatible with the exercise of the right to hunt" (para. 53). 
 

[T]he oral promises made by the Crown's representatives and the Indians' own oral history indicate that it 
was understood that land would be taken up and occupied in a way which precluded hunting when it was 
put to a visible use that was incompatible with hunting. Turning to the case law, it is clear that the courts 
have also accepted this interpretation and have concluded that whether or not land has been taken up or 
occupied is a question of fact that must be resolved on a case-by-case basis. (para. 58) 

 
43     While Badger noted the "geographic limitation" to hunting, fishing and trapping rights, it did not (as it did not 
need to) discuss the process by which "from time to time" land would be "taken up" and thereby excluded from the 
exercise of those rights. The actual holding in Badger was that the Alberta licensing regime sought to be imposed on 
all aboriginal hunters within the Alberta portion of Treaty 8 lands infringed Treaty 8, even though the treaty right 
was expressly made subject to "regulations as may from time to time be made by the government". The Alberta 
licensing scheme denied to "holders of treaty rights as modified by the [Natural Resources Transfer Agreement, 
1930] the very means of exercising those rights" (para. 94). It was thus an attempted exercise of regulatory power 
that went beyond what was reasonably within the contemplation of the parties to the treaty in 1899. (I note 
parenthetically that the Natural Resources Transfer Agreement (NRTA) is not at issue in this case as the Mikisew 
reserve is vested in Her Majesty in Right of Canada. Section 10 of the NRTA provides that after-created reserves 
"shall thereafter be administered by Canada in the same way in all respects as if they had never passed to the 
Province under the provisions hereof".) 
 
44     The Federal Court of Appeal purported to follow Badger in holding that the hunting, fishing and trapping 
rights would be infringed only "where the Crown has taken up land in bad faith or has taken up so much land that no 
meaningful right to hunt remains" (para. 18). With respect, I cannot agree with this implied rejection of the Mikisew 
procedural rights. At this stage the winter road is no more than a contemplated change of use. The proposed use 
would, if carried into execution, reduce the territory over which the Mikisew would be entitled to exercise their 
Treaty 8 rights. Apart from everything else, there would be no hunting at all within the 200-metre road corridor. 
More broadly, as found by the trial judge, the road would injuriously affect the exercise of these rights in the 
surrounding bush. As the Parks Canada witness, Josie Weninger, acknowledged in cross-examination: 
 

Q: But roads, in effect, change the pattern of moose and other wildlife within the Park and that's been what 
Parks Canada observed in the past with regards to other roads, correct? 

 
A: It is documented that roads do impact. I would be foolish if I said they didn't. 

 
The Draft Environmental Assessment Report acknowledged the road could potentially result in a diminution in 
quantity of the Mikisew harvest of wildlife, as fewer furbearers (including fisher, muskrat, marten, wolverine and 
lynx) will be caught in their traps. Second, in qualitative terms, the more lucrative or rare species of furbearers may 
decline in population. Other potential impacts include fragmentation of wildlife habitat, disruption of migration 
patterns, loss of vegetation, increased poaching because of easier motor vehicle access to the area and increased 
wildlife mortality due to motor vehicle collisions. While Haida Nation was decided after the release of the Federal 
Court of Appeal reasons in this case, it is apparent that the proposed road will adversely affect the existing Mikisew 
hunting and trapping rights, and therefore that the "trigger" to the duty to consult identified in Haida Nation is 
satisfied. 
 
45     The Minister seeks to extend the dictum of Rothstein J.A. by asserting, at para. 96 of her factum, that the test 
ought to be "whether, after the taking up, it still remains reasonably practicable, within the Province as a whole, for 



   
 

Page 20

2005 SCC 69, 259 D.L.R. (4th) 610, [2006] 1 C.N.L.R. 78, 21 C.P.C. (6th) 205, 
37 Admin. L.R. (4th) 223, [2005] 3 S.C.R. 388, 342 N.R. 82 

Copr. © West 2008 No Claim to Orig. Govt. Works 

the Indians to hunt, fish and trap for food [to] the extent that they choose to do so" (emphasis added). This cannot be 
correct. It suggests that a prohibition on hunting at Peace Point would be acceptable so long as decent hunting was 
still available in the Treaty 8 area north of Jasper, about 800 kilometres distant across the province, equivalent to a 
commute between Toronto and Quebec City (809 kilometres) or Edmonton and Regina (785 kilometres). One might 
as plausibly invite the truffle diggers of southern France to try their luck in the Austrian Alps, about the same 
distance as the journey across Alberta deemed by the Minister to be an acceptable fulfilment of the promises of 
Treaty 8. 
 
46     The Attorney General of Alberta tries a slightly different argument, at para. 49 of his factum, adding a de 
minimus element to the treaty-wide approach: 
 

In this case the amount of land to be taken up to construct the winter road is 23 square kilometres out of 
44,807 square kilometres of Wood Buffalo National Park and out of 840,000 square kilometres 
encompassed by Treaty No. 8. As Rothstein J.A. found, this is not a case where a meaningful right to hunt 
no longer remains. 

 
47     The arguments of the federal and Alberta Crowns simply ignore the significance and practicalities of a First 
Nation's traditional territory. Alberta's 23 square kilometre argument flies in the face of the injurious affection of 
surrounding lands as found by the trial judge. More significantly for aboriginal people, as for non-aboriginal people, 
location is important. Twenty-three square kilometres alone is serious if it includes the claimants' hunting ground or 
trap line. While the Mikisew may have rights under Treaty 8 to hunt, fish and trap throughout the Treaty 8 area, it 
makes no sense from a practical point of view to tell the Mikisew hunters and trappers that, while their own hunting 
territory and traplines would now be compromised, they are entitled to invade the traditional territories of other First 
Nations distant from their home turf (a suggestion that would have been all the more impractical in 1899). The 
Chipewyan negotiators in 1899 were intensely practical people, as the Treaty 8 Commissioners noted in their report 
(at p. 5): 
 

The Chipewyans confined themselves to asking questions and making brief arguments. They appeared to 
be more adept at cross-examination than at speech-making, and the Chief at Fort Chipewyan displayed 
considerable keenness of intellect and much practical sense in pressing the claims of his band. 

 
Badger recorded that a large element of the Treaty 8 negotiations were the assurances of continuity in traditional 
patterns of economic activity. Continuity respects traditional patterns of activity and occupation. The Crown 
promised that the Indians' rights to hunt, fish and trap would continue "after the treaty as existed before it" (p. 5). 
This promise is not honoured by dispatching the Mikisew to territories far from their traditional hunting grounds and 
traplines. 
 
48     What Rothstein J.A. actually said at para. 18 is as follows: 
 

With the exceptions of cases where the Crown has taken up land in bad faith or has taken up so much land 
that no meaningful right to hunt remains, taking up land for a purpose express or necessarily implied in the 
treaty itself cannot be considered an infringement of the treaty right to hunt. [Emphasis added.] 

 
The "meaningful right to hunt" is not ascertained on a treaty-wide basis (all 840,000 square kilometres of it) but in 
relation to the territories over which a First Nation traditionally hunted, fished and trapped, and continues to do so 
today. If the time comes that in the case of a particular Treaty 8 First Nation "no meaningful right to hunt" remains 
over its traditional territories, the significance of the oral promise that "the same means of earning a livelihood 
would continue after the treaty as existed before it" would clearly be in question, and a potential action for treaty 
infringement, including the demand for a Sparrow justification, would be a legitimate First Nation response. 
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(c) Unilateral Crown Action 
 
49     There is in the Minister's argument a strong advocacy of unilateral Crown action (a sort of "this is surrendered 
land and we can do with it what we like" approach) which not only ignores the mutual promises of the treaty, both 
written and oral, but also is the antithesis of reconciliation and mutual respect. It is all the more extraordinary given 
the Minister's acknowledgment at para. 41 of her factum that "[i]n many if not all cases the government will not be 
able to appreciate the effect a proposed taking up will have on the Indians' exercise of hunting, fishing and trapping 
rights without consultation". 
 
50     The Attorney General of Alberta denies that a duty of consultation can be an implied term of Treaty 8. He 
argues: 
 

Given that a consultation obligation would mean that the Crown would be required to engage in meaningful 
consultations with any and all affected Indians, being nomadic individuals scattered across a vast expanse 
of land, every time it wished to utilize an individual plot of land or change the use of the plot, such a 
requirement would not be within the range of possibilities of the common intention of the parties. [para. 27] 

 
The parties did in fact contemplate a difficult period of transition and sought to soften its impact as much as 
possible, and any administrative inconvenience incidental to managing the process was rejected as a defence in 
Haida Nation and Taku River Tlingit First Nation. There is no need to repeat here what was said in those cases 
about the overarching objective of reconciliation rather than confrontation. 
 
(d) Honour of the Crown 
 
51     The duty to consult is grounded in the honour of the Crown, and it is not necessary for present purposes to 
invoke fiduciary duties. The honour of the Crown is itself a fundamental concept governing treaty interpretation and 
application that was referred to by Gwynne J. of this Court as a treaty obligation as far back as 1895, four years 
before Treaty 8 was concluded: Canada (Attorney General) v. Ontario (Attorney General) (1895), 25 S.C.R. 434 
(S.C.C.), at pp. 511-12 per Gwynne J. (dissenting). While he was in the minority in his view that the treaty 
obligation to pay Indian annuities imposed a trust on provincial lands, nothing was said by the majority in that case 
to doubt that the honour of the Crown was pledged to the fulfilment of its obligations to the Indians. This had been 
the Crown's policy as far back as the Royal Proclamation of 1763, and is manifest in the promises recorded in the 
report of the Commissioners. The honour of the Crown exists as a source of obligation independently of treaties as 
well, of course. In Sparrow, Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010 (S.C.C.), Haida Nation and 
Taku River Tlingit First Nation, the "honour of the Crown" was invoked as a central principle in resolving aboriginal 
claims to consultation despite the absence of any treaty. 
 
52     It is not as though the Treaty 8 First Nations did not pay dearly for their entitlement to honourable conduct on 
the part of the Crown; surrender of the aboriginal interest in an area larger than France is a hefty purchase price. 
 
(2) Did the Extensive Consultations with First Nations Undertaken in 1899 at the Time Treaty 8 Was Negotiated 
Discharge the Crown's Duty of Consultation and Accommodation? 
 
53     The Crown's second broad answer to the Mikisew claim is that whatever had to be done was done in 1899. The 
Minister contends: 
 

While the government should consider the impact on the treaty right, there is no duty to accommodate in 
this context. The treaty itself constitutes the accommodation of the aboriginal interest; taking up lands, as 
defined above, leaves intact the essential ability of the Indians to continue to hunt, fish and trap. As long as 
that promise is honoured, the treaty is not breached and no separate duty to accommodate arises. [Emphasis 



   
 

Page 22

2005 SCC 69, 259 D.L.R. (4th) 610, [2006] 1 C.N.L.R. 78, 21 C.P.C. (6th) 205, 
37 Admin. L.R. (4th) 223, [2005] 3 S.C.R. 388, 342 N.R. 82 

Copr. © West 2008 No Claim to Orig. Govt. Works 

added.] 
 
54     This is not correct. Consultation that excludes from the outset any form of accommodation would be 
meaningless. The contemplated process is not simply one of giving the Mikisew an opportunity to blow off steam 
before the Minister proceeds to do what she intended to do all along. Treaty making is an important stage in the long 
process of reconciliation, but it is only a stage. What occurred at Fort Chipewyan in 1899 was not the complete 
discharge of the duty arising from the honour of the Crown, but a rededication of it. 
 
55     The Crown has a treaty right to "take up" surrendered lands for regional transportation purposes, but the 
Crown is nevertheless under an obligation to inform itself of the impact its project will have on the exercise by the 
Mikisew of their hunting and trapping rights, and to communicate its findings to the Mikisew. The Crown must then 
attempt to deal with the Mikisew "in good faith, and with the intention of substantially addressing" Mikisew 
concerns (Delgamuukw, at para. 168). This does not mean that whenever a government proposes to do anything in 
the Treaty 8 surrendered lands it must consult with all signatory First Nations, no matter how remote or 
unsubstantial the impact. The duty to consult is, as stated in Haida Nation, triggered at a low threshold, but adverse 
impact is a matter of degree, as is the extent of the Crown's duty. Here the impacts were clear, established and 
demonstrably adverse to the continued exercise of the Mikisew hunting and trapping rights over the lands in 
question. 
 
56     In summary, the 1899 negotiations were the first step in a long journey that is unlikely to end any time soon. 
Viewed in light of the facts of this case, we should qualify Badger 's identification of two inherent limitations on 
Indian hunting, fishing and trapping rights under Treaty 8 (geographical limits and specific forms of government 
regulation) by a third, namely the Crown's right to take up lands under the treaty, which itself is subject to its duty to 
consult and, if appropriate, accommodate First Nations' interests before reducing the area over which their members 
may continue to pursue their hunting, trapping and fishing rights. Such a third qualification (not at issue in Badger) 
is fully justified by the history of the negotiations leading to Treaty 8, as well as by the honour of the Crown as 
previously discussed. 
 
57     As stated at the outset, the honour of the Crown infuses every treaty and the performance of every treaty 
obligation. Treaty 8 therefore gives rise to Mikisew procedural rights (e.g. consultation) as well as substantive rights 
(e.g. hunting, fishing and trapping rights). Were the Crown to have barrelled ahead with implementation of the 
winter road without adequate consultation, it would have been in violation of its procedural obligations, quite apart 
from whether or not the Mikisew could have established that the winter road breached the Crown's substantive treaty 
obligations as well. 
 
58      Sparrow holds not only that rights protected by s. 35 of the Constitution Act, 1982 are not absolute, but also 
that their breach may be justified by the Crown in certain defined circumstances. The Mikisew rights under Treaty 8 
are protected by s. 35. The Crown does not seek to justify in  Sparrow -terms shortcomings in its consultation in this 
case. The question that remains, therefore, is whether what the Crown did here complied with its obligation to 
consult honourably with the Mikisew First Nation. 
 
(3) Was the Process Followed by the Minister Through Parks Canada in this Case Sufficient?  
 
59     Where, as here, the Court is dealing with a proposed "taking up" it is not correct (even if it is concluded that 
the proposed measure if implemented would infringe the treaty hunting and trapping rights) to move directly to a 
 Sparrow analysis. The Court must first consider the process by which the "taking up" is planned to go ahead, and 
whether that process is compatible with the honour of the Crown. If not, the First Nation may be entitled to succeed 
in setting aside the Minister's order on the process ground whether or not the facts of the case would otherwise 
support a finding of infringement of the hunting, fishing and trapping rights. 
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60     I should state at the outset that the winter road proposed by the Minister was a permissible purpose for "taking 
up" lands under Treaty 8. It is obvious that the listed purposes of "settlement, mining, lumbering" and "trading" all 
require suitable transportation. The treaty does not spell out permissible "other purposes" but the term should not be 
read restrictively: R. v. Smith, [1935] 2 W.W.R. 433 (Sask. C.A.), at pp. 440-41. In any event, as noted earlier, the 
opening recital of Treaty 8 refers to "travel". 
 
61     The question is whether the Minister and her staff pursued the permitted purpose of regional transportation 
needs in accordance with the Crown's duty to consult. The answer turns on the particulars of that duty shaped by the 
circumstances here. In Delgamuukw, the Court considered the duty to consult and accommodate in the context of an 
infringement of aboriginal title (at para. 168): 
 

In occasional cases, when the breach is less serious or relatively minor, it will be no more than a duty to 
discuss important decisions that will be taken with respect to lands held pursuant to aboriginal title. Of 
course, even in these rare cases when the minimum acceptable standard is consultation, this consultation 
must be in good faith, and with the intention of substantially addressing the concerns of the aboriginal 
peoples whose lands are at issue. In most cases, it will be significantly deeper than mere consultation. Some 
cases may even require the full consent of an aboriginal nation, particularly when provinces enact hunting 
and fishing regulations in relation to aboriginal lands. [Emphasis added.] 

 
62     In Haida Nation, the Court pursued the kinds of duties that may arise in pre-proof claim situations, and 
McLachlin C.J. used the concept of a spectrum to frame her analysis (at paras. 43-45): 
 

At one end of the spectrum lie cases where the claim to title is weak, the Aboriginal right limited, or the 
potential for infringement minor. In such cases, the only duty on the Crown may be to give notice, disclose 
information, and discuss any issues raised in response to the notice.... 

 
At the other end of the spectrum lie cases where a strong prima facie case for the claim is established, the 
right and potential infringement is of high significance to the Aboriginal peoples, and the risk of non-
compensable damage is high. In such cases deep consultation, aimed at finding a satisfactory interim 
solution, may be required. While precise requirements will vary with the circumstances, the consultation 
required at this stage may entail the opportunity to make submissions for consideration, formal 
participation in the decision-making process, and provision of written reasons to show that Aboriginal 
concerns were considered and to reveal the impact they had on the decision. This list is neither exhaustive, 
nor mandatory for every case.... 

 
Between these two extremes of the spectrum just described, will lie other situations. Every case must be 
approached individually. Each must also be approached flexibly, since the level of consultation required 
may change as the process goes on and new information comes to light. The controlling question in all 
situations is what is required to maintain the honour of the Crown and to effect reconciliation between the 
Crown and the Aboriginal peoples with respect to the interests at stake.... [Emphasis added.] 

 
63     The determination of the content of the duty to consult will, as Haida suggests, be governed by the context. 
One variable will be the specificity of the promises made. Where, for example, a treaty calls for certain supplies, or 
Crown payment of treaty monies, or a modern land claims settlement imposes specific obligations on aboriginal 
peoples with respect to identified resources, the role of consultation may be quite limited. If the respective 
obligations are clear the parties should get on with performance. Another contextual factor will be the seriousness of 
the impact on the aboriginal people of the Crown's proposed course of action. The more serious the impact the more 
important will be the role of consultation. Another factor in a non-treaty case, as Haida points out, will be the 
strength of the aboriginal claim. The history of dealings between the Crown and a particular First Nation may also 
be significant. Here, the most important contextual factor is that Treaty 8 provides a framework within which to 
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manage the continuing changes in land use already foreseen in 1899 and expected, even now, to continue well into 
the future. In that context, consultation is key to achievement of the overall objective of the modern law of treaty 
and aboriginal rights, namely reconciliation. 
 
64     The duty here has both informational and response components. In this case, given that the Crown is proposing 
to build a fairly minor winter road on surrendered lands where the Mikisew hunting, fishing and trapping rights are 
expressly subject to the "taking up" limitation, I believe the Crown's duty lies at the lower end of the spectrum. The 
Crown was required to provide notice to the Mikisew and to engage directly with them (and not, as seems to have 
been the case here, as an afterthought to a general public consultation with Park users). This engagement ought to 
have included the provision of information about the project addressing what the Crown knew to be Mikisew 
interests and what the Crown anticipated might be the potential adverse impact on those interests. The Crown was 
required to solicit and to listen carefully to the Mikisew concerns, and to attempt to minimize adverse impacts on the 
Mikisew hunting, fishing and trapping rights. The Crown did not discharge this obligation when it unilaterally 
declared the road realignment would be shifted from the reserve itself to a track along its boundary. I agree on this 
point with what Finch J.A. (now C.J.B.C.) said in Halfway River First Nation at paras. 159-160. 
 

The fact that adequate notice of an intended decision may have been given does not mean that the 
requirement for adequate consultation has also been met. 

 
The Crown's duty to consult imposes on it a positive obligation to reasonably ensure that aboriginal peoples 
are provided with all necessary information in a timely way so that they have an opportunity to express 
their interests and concerns, and to ensure that their representations are seriously considered and, wherever 
possible, demonstrably integrated into the proposed plan of action. [Emphasis added.] 

 
65     It is true, as the Minister argues, that there is some reciprocal onus on the Mikisew to carry their end of the 
consultation, to make their concerns known, to respond to the government's attempt to meet their concerns and 
suggestions, and to try to reach some mutually satisfactory solution. In this case, however, consultation never 
reached that stage. It never got off the ground. 
 
66     Had the consultation process gone ahead, it would not have given the Mikisew a veto over the alignment of the 
road. As emphasized in Haida Nation, consultation will not always lead to accommodation, and accommodation 
may or may not result in an agreement. There could, however, be changes in the road alignment or construction that 
would go a long way towards satisfying the Mikisew objections. We do not know, and the Minister cannot know in 
the absence of consultation, what such changes might be. 
 
67     The trial judge's findings of fact make it clear that the Crown failed to demonstrate an "'intention of 
substantially addressing [Aboriginal] concerns' ... through a meaningful process of consultation" (Haida Nation, 
para 42). On the contrary, the trial judge held that 
 

[i]n the present case, at the very least, this [duty to consult] would have entailed a response to Mikisew's 
October 10, 2000 letter, and a meeting with them to ensure that their concerns were addressed early in the 
planning stages of the project. At the meetings that were finally held between Parks Canada and Mikisew, a 
decision had essentially been made, therefore, the meeting could not have been conducted with the genuine 
intention of allowing Mikisew's concerns to be integrated with the proposal. [para. 154] 

 
The trial judge also wrote (at para. 157): 
 

it is not consistent with the honour of the Crown, in its capacity as fiduciary, for it to fail to consult with a 
First Nation prior to making a decision that infringes on constitutionally protected treaty rights. 
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68     I agree, as did Sharlow J.A., dissenting in the Federal Court of Appeal. She declared that the mitigation 
measures were adopted through a process that was "fundamentally flawed" (para. 153). 
 
69     In the result I would allow the appeal, quash the Minister's approval order, and remit the winter road project to 
the Minister to be dealt with in accordance with these reasons. 
 
V. Conclusion 
 
70     Costs are sought by the Mikisew on a solicitor and client basis but there are no exceptional circumstances to 
justify such an award. The appeal is therefore allowed and the decision of the Court of Appeal is set aside, all with 
costs against the respondent Minister in this Court and in the Federal Court of Appeal on a party and party basis. 
The costs in the Trial Division remain as ordered by the trial judge.  
 

Appeal allowed.  
 

Pourvoi accueilli. 
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